Title 40: Protection of Environment
PART 35—STATE AND LOCAL ASSISTANCE

Subpart A—Environmental Program Grants

Authority: 42 U.S.C. 7401 et seq.; 33 U.S.C. 1251 et seq.; 42 U.S.C. 300f et seq.; 42
U.S.C. 6901 et seq.; 7 U.S.C. 136 et seq.; 15 U.S.C. 2601 et seq.; 42 U.S.C. 13101 et
seq.; Pub. L. 104-134, 110 Stat. 1321, 1321-299 (1996); Pub. L. 105-65, 111 Stat. 1344,
1373 (1997).

Source: 66 FR 1734, Jan. 9, 2001, unless otherwise noted.

General

§ 35.100 Purpose of the subpart.

This subpart establishes administrative requirements for all grants awarded to State,
interstate, and local agencies and other entities for the environmental programs listed in
835.101. This subpart supplements requirements in EPA's general grant regulations found
at 40 CFR parts 30 and 31. Sections 35.100—35.118 contain administrative requirements
that apply to all environmental program grants included in this subpart. Sections 35.130—
35.418 contain requirements that apply to specified environmental program grants. Many
of these environmental programs also have programmatic and technical requirements that
are published elsewhere in the Code of Federal Regulations.

§ 35.101 Environmental programs covered by the subpart.

(a) The requirements in this subpart apply to all grants awarded for the following
programs:

(1) Performance partnership grants (Omnibus Consolidated Rescissions and
Appropriations Act of 1996, Pub. Law 104-134, 110 Stat. 1321, 1321-299 (1996) and
Departments of Veterans Affairs and Housing and Urban Development, and Independent
Agencies Appropriations Act, 1998, Pub. Law 105-65, 111 Stat. 1344, 1373 (1997)).

(2) Air pollution control (section 105 of the Clean Air Act).

(3) Water pollution control (section 106 of the Clean Water Act).

(4) Public water system supervision (section 1443(a) of the Safe Drinking Water Act).

(5) Underground water source protection (section 1443(b) of the Safe Drinking Water
Act).

(6) Hazardous waste management (section 3011(a) of the Solid Waste Disposal Act).
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(7) Pesticide cooperative enforcement (section 23(a)(1) of the Federal Insecticide,
Fungicide, and Rodenticide Act).

(8) Pesticide applicator certification and training (section 23(a)(2) of the Federal
Insecticide, Fungicide, and Rodenticide Act).

(9) Pesticide program implementation (section 23(a)(1) of the Federal Insecticide,
Fungicide, and Rodenticide Act).

(10) Nonpoint source management (sections 205(j)(5) and 319(h) of the Clean Water
Act).

(11) Lead-based paint program (section 404(g) of the Toxic Substances Control Act).
(12) State indoor radon grants (section 306 of the Toxic Substances Control Act).

(13) Toxic substances compliance monitoring (section 28 of the Toxic Substances
Control Act).

(14) State underground storage tanks (section 2007(f)(2) of the Solid Waste Disposal
Act).

(15) Pollution prevention state grants (section 6605 of the Pollution Prevention Act of
1990).

(16) Water quality cooperative agreements (section 104(b)(3) of the Clean Water Act).
(17) Wetlands development grants program (section 104(b)(3) of the Clean Water Act).

(18) State administration of construction grant, permit, and planning programs (section
205(g) of the Clean Water Act).

(19) Water quality management planning (section 205(j)(2) of the Clean Water Act).

(b) Unless otherwise prohibited by statute or regulation, the requirements in §35.100
through 835.118 of this subpart also apply to grants under environmental programs
established after this subpart becomes effective if specified in Agency guidance for such
programs.

(c) In the event a grant is awarded from EPA headquarters for one of the programs listed
in paragraph (a) of this section, this subpart shall apply and the term “Regional
Administrator” shall mean “Assistant Administrator'.



§ 35.102 Definitions of terms.
Terms are defined as follows when they are used in this subpart.

Allotment. EPA's calculation of the funds that may be available to an eligible recipient for
an environmental program grant. An allotment is not an entitlement.

Consolidated grant. A single grant made to a recipient consolidating funds from more
than one environmental grant program. After the award is made, recipients must account
for grant funds in accordance with the funds' original environmental program sources.
Consolidated grants are not Performance Partnership Grants.

Environmental program. A program for which EPA awards grants under the authorities
listed in §35.101. The grants are subject to the requirements of this subpart.

Funding period. The period of time specified in the grant agreement during which the
recipient may expend or obligate funds for the purposes set forth in the agreement.

National program guidance. Guidance issued by EPA's National Program Managers for
establishing and maintaining effective environmental programs. This guidance
establishes national goals, objectives, and priorities as well as the core performance
measures and other information to be used in monitoring progress. The guidance may
also set out specific environmental strategies, criteria for evaluating programs, and other
elements of program implementation.

Outcome. The environmental result, effect, or consequence that will occur from carrying
out an environmental program or activity that is related to an environmental or
programmatic goal or objective. Outcomes must be quantitative, and they may not
necessarily be achievable during a grant funding period. See “output.”

Output. An environmental activity or effort and associated work products related to an
environmental goal or objective that will be produced or provided over a period of time
or by a specified date. Outputs may be quantitative or qualitative but must be measurable
during a grant funding period. See “outcome.”

Performance Partnership Agreement. A negotiated agreement signed by the EPA
Regional Administrator and an appropriate official of a State agency and designated as a
Performance Partnership Agreement. Such agreements typically set out jointly developed
goals, objectives, and priorities; the strategies to be used in meeting them; the roles and
responsibilities of the State and EPA; and the measures to be used in assessing progress.
A Performance Partnership Agreement may be used as all or part of a work plan for a
grant if it meets the requirements for a work plan set out in 835.107.

Performance Partnership Grant. A single grant combining funds from more than one
environmental program. A Performance Partnership Grant may provide for administrative
savings or programmatic flexibility to direct grant resources where they are most needed



to address public health and environmental priorities (see also §35.130). Each
Performance Partnership Grant has a single, integrated budget and recipients do not need
to account for grant funds in accordance with the funds' original environmental program
sources.

Planning target. The amount of funds that the Regional Administrator suggests a grant
applicant consider in developing its application, including the work plan, for an
environmental program.

Regional supplemental guidance. Guidance to environmental program applicants
prepared by the Regional Administrator, based on the national program guidance and
specific regional and applicant circumstances, for use in preparing a grant application.

Work plan commitments. The outputs and outcomes associated with each work plan
component, as established in the grant agreement.

Work plan component. A negotiated set or group of work plan commitments established
in the grant agreement. A work plan may have one or more work plan components.

Preparing an Application

§ 35.104 Components of a complete application.

A complete application for an environmental program must:

(a) Meet the requirements in 40 CFR part 31, subpart B;

(b) Include a proposed work plan (835.107); and

(c) Specify the environmental program and the amount of funds requested.
8 35.105 Time frame for submitting an application.

An applicant should submit a complete application to EPA at least 60 days before the
beginning of the proposed funding period.

§ 35.107 Work plans.

(a) Bases for negotiating work plans. The work plan is negotiated between the applicant
and the Regional Administrator and reflects consideration of national, regional, and State
environmental and programmatic needs and priorities.

(1) Negotiation considerations. In negotiating the work plan, the Regional Administrator
and applicant will consider such factors as national program guidance; any regional
supplemental guidance; goals, objectives, and priorities proposed by the applicant; other
jointly identified needs or priorities; and the planning target.



(2) National program guidance. If an applicant proposes a work plan that differs
significantly from the goals and objectives, priorities, or core performance measures in
the national program guidance associated with the proposed activities, the Regional
Administrator must consult with the appropriate National Program Manager before
agreeing to the work plan.

(3) Use of existing guidance. An applicant should base the grant application on the
national program guidance in place at the time the application is being prepared.

(b) Work plan requirements. (1) The work plan is the basis for the management and
evaluation of performance under the grant agreement.

(2) An approvable work plan must specify:
(i) The work plan components to be funded under the grant;

(i) The estimated work years and the estimated funding amounts for each work plan
component;

(iii) The work plan commitments for each work plan component and a time frame for
their accomplishment;

(iv) A performance evaluation process and reporting schedule in accordance with
§35.115 of this subpart; and

(v) The roles and responsibilities of the recipient and EPA in carrying out the work plan
commitments.

(3) The work plan must be consistent with applicable federal statutes; regulations;
circulars; executive orders; and EPA delegations, approvals, or authorizations.

(c) Performance Partnership Agreement as work plan. An applicant may use a
Performance Partnership Agreement or a portion of a Performance Partnership
Agreement as the work plan for an environmental program grant if the portions of the
Performance Partnership Agreement that serve as all or part of the grant work plan:

(1) Are clearly identified and distinguished from other portions of the Performance
Partnership Agreement; and

(2) Meet the requirements in §35.107(b).
§ 35.108 Funding period.

The Regional Administrator and applicant may negotiate the length of the funding period
for environmental program grants, subject to limitations in appropriations acts.



§ 35.109 Consolidated grants.

(a) Any applicant eligible to receive funds from more than one environmental program
may submit an application for a consolidated grant. For consolidated grants, an applicant
prepares a single budget and work plan covering all of the environmental programs
included in the application. The consolidated budget must identify each environmental
program to be included, the amount of each program's funds, and the extent to which
each program's funds support each work plan component. Recipients of consolidated
grants must account for grant funds in accordance with the funds' environmental program
sources; funds included in a consolidated grant from a particular environmental program
may be used only for that program.

(b) Insular areas that choose to consolidate environmental program grants may be

exempted by the Regional Administrator from requirements of this subpart in accordance
with 48 U.S.C. 1469a.

EPA Action on Application

§35.110 Time frame for EPA action.

The Regional Administrator will review a complete application and either approve,
conditionally approve, or disapprove it within 60 days of receipt. This period may be
extended by mutual agreement between EPA and the applicant. The Regional
Administrator will award the funds for approved or conditionally approved applications
when the funds are available.

§ 35.111 Criteria for approving an application.

(a) The Regional Administrator may approve an application upon determining that:

(1) The application meets the requirements of this subpart and 40 CFR part 31;

(2) The application meets the requirements of all applicable federal statutes; regulations;
circulars; executive orders; and delegations, approvals, or authorizations;

(3) The proposed work plan complies with the requirements of §35.107; and
(4) The achievement of the proposed work plan is feasible, considering such factors as
the applicant's existing circumstances, past performance, program authority, organization,

resources, and procedures.

(b) If the Regional Administrator finds the application does not satisfy the criteria in
paragraph (a) of this section, the Regional Administrator may either:



(1) Conditionally approve the application if only minor changes are required, with grant
conditions necessary to ensure compliance with the criteria, or

(2) Disapprove the application in writing.
§ 35.112 Factors considered in determining award amount.

(a) After approving an application under 835.111, the Regional Administrator will
consider such factors as the applicant's allotment, the extent to which the proposed work
plan is consistent with EPA guidance and mutually agreed upon priorities, and the
anticipated cost of the work plan relative to the proposed work plan components, to
determine the amount of funds to be awarded.

(b) If the Regional Administrator finds the requested level of funding is not justified or
the work plan does not comply with the requirements of 835.107, the Regional
Administrator will attempt to negotiate a resolution of the issues with the applicant before
determining the award amount. The Regional Administrator may determine that the
award amount will be less than the amount allotted or requested.

§ 35.113 Reimbursement for pre-award costs.

(a) Notwithstanding the requirements of 40 CFR 31.23(a) and OMB cost principles, EPA
may reimburse recipients for pre-award costs incurred from the beginning of the funding
period established in the grant agreement if such costs would have been allowable if
incurred after the award and the recipients submitted complete grant applications before
the beginning of the budget period. Such costs must be identified in the grant application
EPA approves.

(b) The applicant incurs pre-award costs at its own risk. EPA is under no obligation to
reimburse such costs unless they are included in an approved grant award.

Post-Award Requirements

§ 35.114 Amendments and other changes.

The provisions of 40 CFR 31.30 do not apply to environmental program grants awarded
under this subpart. The following provisions govern amendments and other changes to
grant work plans and budgets after the work plan is negotiated and a grant awarded.

(a) Changes requiring prior approval. Recipients may make significant changes in work
plan commitments only after obtaining the Regional Administrator's prior written
approval. EPA, in consultation with the recipient, will document these revisions including
budgeted amounts associated with the revisions.

(b) Changes requiring approval. Recipients must request, in writing, grant amendments
for changes requiring increases in environmental program grant amounts and extensions



of the funding period. Recipients may begin implementing a change before the
amendment has been approved by EPA, but do so at their own risk. If EPA approves the
change, EPA will issue a grant amendment. EPA will notify the recipient in writing if the
change is disapproved.

(c) Changes not requiring approval. Other than those situations described in paragraphs
(a) and (b) of this section, recipients do not need to obtain approval for changes,
including changes in grant work plans, budgets, or other components of grant
agreements, unless the Regional Administrator determines approval requirements should
be imposed on a specific recipient for a specified period of time.

(d) OMB cost principles. The Regional Administrator may waive in writing approval
requirements for specific recipients and costs contained in OMB cost principles.

(e) Changes in consolidated grants. Recipients of consolidated grants under 835.109 may
not transfer funds among environmental programs.

(F) Subgrants. Subgrantees must request required approvals in writing from the recipient
and the recipient shall approve or disapprove the request in writing. A recipient will not
approve any work plan or budget revision which is inconsistent with the purpose or terms
and conditions of the federal grant to the recipient. If the revision requested by the
subgrantee would result in a significant change to the recipient's approved grant which
requires EPA approval, the recipient will obtain EPA's approval before approving the
subgrantee's request.

§ 35.115 Evaluation of performance.

(a) Joint evaluation process. The applicant and the Regional Administrator will develop a
process for jointly evaluating and reporting progress and accomplishments under the
work plan. A description of the evaluation process and a reporting schedule must be
included in the work plan (see 835.107(b)(2)(iv)). The schedule must require the recipient
to report at least annually and must satisfy the requirements for progress reporting under
40 CFR 31.40(b).

(b) Elements of the evaluation process. The evaluation process must provide for:

(1) A discussion of accomplishments as measured against work plan commitments;

(2) A discussion of the cumulative effectiveness of the work performed under all work
plan components;

(3) A discussion of existing and potential problem areas; and

(4) Suggestions for improvement, including, where feasible, schedules for making
improvements.



(c) Resolution of issues. If the joint evaluation reveals that the recipient has not made
sufficient progress under the work plan, the Regional Administrator and the recipient will
negotiate a resolution that addresses the issues. If the issues cannot be resolved through
negotiation, the Regional Administrator may take appropriate measures under 40 CFR
31.43. The recipient may request review of the Regional Administrator's decision under
the dispute processes in 40 CFR 31.70.

(d) Evaluation reports. The Regional Administrator will ensure that the required
evaluations are performed according to the negotiated schedule and that copies of
evaluation reports are placed in the official files and provided to the recipient.

§ 35.116 Direct implementation.

If funds remain in a State's allotment for an environmental program grant either after
grants for that environmental program have been made or because no grant was made, the
Regional Administrator may, subject to any limitations contained in appropriation acts,
use all or part of the funds to support a federal program required by law in the State in the
absence of an acceptable State program.

§ 35.117 Unused funds.

If funds for an environmental program grant remain in a State's allotment either after an
initial environmental program grant has been made or because no grant was made, and
the Regional Administrator does not use the funds under §35.116 of this subpart, the
Regional Administrator may award the funds to any eligible recipient in the region,
including the same State or an Indian Tribe or Tribal consortium, for the same
environmental program or for a Performance Partnership Grant, subject to any limitations
in appropriation acts.

§ 35.118 Unexpended balances.

Subject to any relevant provisions of law, if a recipient's Financial Status Report shows
unexpended balances, the Regional Administrator will deobligate the unexpended
balances and make them available, to either the same recipient in the same region or other
eligible recipients, including Indian Tribes and Tribal Consortia, for environmental
program grants.



Performance Partnership Grants

§ 35.130 Purpose of Performance Partnership Grants.

(a) Purpose of section. Sections 35.130 through 35.138 govern Performance Partnership
Grants to States and interstate agencies authorized in the Omnibus Consolidated
Rescissions and Appropriations Act of 1996, (Pub. L. 104-134; 110 Stat. 1321, 1321-
299 (1996)) and the Departments of Veterans Affairs and Housing and Urban
Development, and Independent Agencies Appropriations Act, 1998, (Pub. L. 105-65;
111 Stat. 1344, 1373 (1997)).

(b) Purpose of program. Performance Partnership Grants enable States and interstate
agencies to combine funds from more than one environmental program grant into a single
grant with a single budget. Recipients do not need to account for Performance Partnership
Grant funds in accordance with the funds' original environmental program sources; they
need only account for total Performance Partnership Grant expenditures subject to the
requirements of this subpart. The Performance Partnership Grant program is designed to:

(1) Strengthen partnerships between EPA and State and interstate agencies through joint
planning and priority-setting and better deployment of resources;

(2) Provide State and interstate agencies with flexibility to direct resources where they
are most needed to address environmental and public health priorities;

(3) Link program activities more effectively with environmental and public health goals
and program outcomes;

(4) Foster development and implementation of innovative approaches such as pollution
prevention, ecosystem management, and community-based environmental protection
strategies; and

(5) Provide savings by streamlining administrative requirements.

§ 35.132 Requirements summary.

Applicants and recipients of Performance Partnership Grants must meet:

(a) The requirements in §835.100 to 35.118, which apply to all environmental program
grants, including Performance Partnership Grants; and

(b) The requirements in 8835.130 to 35.138, which apply only to Performance
Partnership Grants.



§ 35.133 Programs eligible for inclusion.

(a) Eligible programs. Except as provided in paragraph (b) of this section, the
environmental programs eligible, in accordance with appropriation acts, for inclusion in a
Performance Partnership Grant are listed in 835.101(a)(2) through (17). (Funds available
from the section 205(g) State Administration Grants program (835.100(b)(18)) and the
Water Quality Management Planning Grant program (835.100(b)(19)) may not be
included in Performance Partnership Grants.)

(b) Changes in eligible programs. The Administrator may, in guidance or regulation,
describe subsequent additions, deletions, or changes to the list of environmental programs
eligible for inclusion in Performance Partnership Grants.

§ 35.134 Eligible recipients.

(a) Eligible agencies. All State agencies (including environmental, health, agriculture,
and other agencies) and interstate agencies eligible to receive funds from more than one
environmental program may receive Performance Partnership Grants

(b) Designated agency. A State agency must be designated by a Governor, State
legislature, or other authorized State process to receive grants under each of the
environmental programs to be combined in the Performance Partnership Grant. If it is not
the designated agency for a particular grant program to be included in the Performance
Partnership Grant, the State agency must have an agreement with the State agency that
does have the designation regarding how the funds will be shared between the agencies.

(c) Programmatic requirements. In order to include funds from an environmental
program grant listed in §35.101 of this subpart in a Performance Partnership Grant,
applicants must meet the requirements for award of each of the environmental programs
from which funds are combined in the agency's Performance Partnership Grant, except
the requirements at 8835.268(b) and (c), 35.272, and 35.298 (c), (d), (e), and (g). These
requirements can be found in this regulation beginning at §35.140.

§ 35.135 Activities eligible for funding.

(a) A recipient may use a Performance Partnership Grant, subject to the requirements of
paragraph (c) of this section, to fund any activity that is eligible for funding under at least
one of the environmental programs from which funds are combined into the grant.

(b) A recipient may also use a Performance Partnership Grant to fund multi-media
activities that are eligible in accordance with paragraph (a) of this section and have been
agreed to by the Regional Administrator. Such activities may include multi-media
permitting and enforcement and pollution prevention, ecosystem management,
community-based environmental protection, and other innovative approaches.



(c) A recipient may not use a Performance Partnership Grant to fund activities eligible
only under a specific environmental program grant unless some or all of the recipient's
allotted funds for that program have been included in the Performance Partnership Grant.

§ 35.136 Cost share requirements.

(@) An applicant for a Performance Partnership Grant must provide a non-federal cost
share that is not less than the sum of the minimum non-federal cost share required under
each of the environmental programs that are combined in the Performance Partnership
Grant. Cost share requirements for the individual environmental programs are described
in 8835.140 to 35.418.

(b) When an environmental program included in the Performance Partnership Grant has
both a matching and maintenance of effort requirement, the greater of the two amounts
will be used to calculate the minimum cost share attributed to that environmental
program.

§ 35.137 Application requirements.
(@) An application for a Performance Partnership Grant must contain:

(1) A list of the environmental programs and the amount of funds from each program to
be combined in the Performance Partnership Grant;

(2) A consolidated budget;

(3) A consolidated work plan that addresses each program being combined in the grant
and that meets the requirements of §35.107; and,

(4) A rationale, commensurate with the extent of any programmatic flexibility (i.e.,
increased effort in some programs and decreased effort in others) indicated in the work
plan, that explains the basis for the applicant's priorities, the expected environmental or
other benefits to be achieved, and the anticipated impact on any environmental programs
or program areas proposed for reduced effort.

(b) The applicant and the Regional Administrator will negotiate regarding the
information necessary to support the rationale for programmatic flexibility required in
paragraph (a)(4) of this section. The rationale may be supported by information from a
variety of sources, including a Performance Partnership Agreement or comparable
negotiated document, the evaluation report required in 835.125, and other environmental
and programmatic data sources.

(c) A State agency seeking programmatic flexibility is encouraged to include a
description of efforts to involve the public in developing the State agency's priorities.



§ 35.138 Competitive grants.

(a) Some environmental program grants are awarded through a competitive process. An
applicant and the Regional Administrator may agree to add funds available for a
competitive grant to a Performance Partnership Grant. If this is done, the work plan
commitments that would have been included in the competitive grant must be included in
the Performance Partnership Grant work plan. After the funds have been added to the
Performance Partnership Grant, the recipient does not need to account for these funds in
accordance with the funds' original environmental program source.

(b) If the projected completion date for competitive grant work plan commitments added
to a Performance Partnership Grant is after the end of the Performance Partnership Grant
funding period, the Regional Administrator and the applicant will agree in writing as to
how the work plan commitments will be carried over into future work plans.
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